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IN OTHER NEWS:

Property owners fight with village and each other - 
“Owner of Potsdam toilet gardens to file lawsuit; attorneys allege removing toilets violates rights” - NNY 360 READ STORY  
“Root of bizarre dueling residential lawsuits at west of Boca community - tennis court time” - The Palm Beach Post READ STORY

Zoom problems in the age of COVID-19 – 
“Alleged Twitter hacker’s bail hearing Zoom-bombed with porn” - Mashable READ STORY
“Official resigns after throwing cat during online meeting” - AP News READ STORY

Remote signing becoming more accepted – 
“As demanded for wills and estate planning surges, Arizona notary services go online” - KJZZ READ STORY
“‘Wet’ Ink Signatures requirements may fade after Coronavirus” - Bloomberg Law READ STORY

Sign up for our 
upcoming seminars!
Oct. 30 - Cameras & Enforcement (Prescott)

Nov. 17 - Election Results and How They  
 Affect Your HOA (Tempe)

Dec. 4 -  Election Results and How They  
 Affect Your HOA (Prescott)

Please visit our website to register for any 
of our upcoming seminars.

We also offer in-house training for new 
managers and board members. 

For more information contact 
Andrea Rizen at 480.427.2880 or 
andrea.rizen@carpenterhazlewood.com

October 14, 2020

As always, we love to hear from community managers and board members 
regarding potential topics for upcoming issues of this newsletter. What topics do 
you want to read about or see discussed? Please contact attorney Greg Stein at 
(480) 427-2843 or greg@carpenterhazlewood.com with any suggested topics for 
upcoming issues. 

Architectural Control: 
Tips & Suggestions
by Allison Preston, Esq.

One role of many community associations 
is to maintain the overall aesthetic and 
architectural quality of the community. To 
accomplish this, community associations 
may be granted the power to regulate 
any improvements to any individually 
owned property that changes the 
exterior appearance of the property. This 
may include regulating exterior paint 
colors, setting minimum landscaping 
requirements, regulating the color and 
design of security doors, regulating 
driveway and walkway extensions 
and/or materials (e.g., concrete versus 
pavers), regulating the number and 
type of lawn ornaments, flower pots, or 
other decorations property owners may 
display in their front yards, etc. 
READ MORE

Culverts: What are 
they and how can 
associations ensure 
proper maintenance?
by Ember Van Vranken, Esq.

Many associations have culverts that 
may be located on the common areas 
or on privately-owned lots. A culvert is 
a channel that frequently runs under 
or beside a driveway or roadway and is 
installed so as to permit water to flow 
from one side to the other. Strategically 
placed culverts help to alleviate flooding, 
reduce erosion, and distribute run-off 
water to larger filtering areas. Culverts 
play an important role in facilitating 
proper drainage and require regular 
maintenance to ensure they are working 
efficiently and do not become blocked. 
READ MORE

https://www.nny360.com/news/stlawrencecounty/owner-of-potsdam-toilet-gardens-to-file-lawsuit-attorneys-allege-removing-toilets-violates-rights/article_c7e2dc61-7971-5aaf-b797-fcfa02ab0132.html
https://www.palmbeachpost.com/story/news/local/boca/2020/09/12/tennis-court-time-spurs-bizarre-dueling-lawsuits-seven-bridges/3468247001/
https://mashable.com/article/twitter-hacker-bail-hearing-zoom-bombed-porn/
https://apnews.com/article/3ee6e147093cc62f14223e9b197cae9d
https://kjzz.org/content/1537611/demand-wills-and-estate-planning-surges-arizona-notary-services-go-online
https://news.bloomberglaw.com/us-law-week/wet-ink-signatures-requirements-may-fade-after-coronavirus
https://www.carpenterhazlewood.com/seminar-list/
mailto:andrea.rizen%40carpenterhazlewood.com?subject=
mailto:greg%40carpenterhazlewood.com?subject=Newsletter%20Topics
https://www.carpenterhazlewood.com/team/allison-preston/
https://www.carpenterhazlewood.com/team/ember-van-vranken/
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Fair Housing: Don’t 
Forget about Local 
Ordinances
by Greg Stein, Esq.

This summer, we were interested to read 
about a federal class-action lawsuit filed 
by a nonprofit housing organization 
asserting fair housing violations against 
ten property management companies 
that manage apartment complexes in 
the Washington, D.C. area. See Hous. 
Rights Initiative et al. v. Bozzuto Mgmt. 
Co. et al., Case No. 8:20-cv-01956-PJM 
(D. Md. July 1, 2020). We were interested 
not because the lawsuit simply involves 
fair housing violations (such lawsuits 
are relatively common), but because 
the lawsuit claims that the property 
management companies:

[E]ngaged in digital [age] 
discrimination in housing 
advertising—namely, the use of 
digital, online tools to eliminate 
a group of people from receiving 
a company’s housing advertising 
and recruiting.... [and] knowingly 
decided not to advertise their rental 
properties to older people when 
they recruited prospective tenants 
via Facebook because they wanted 
to steer away older people from 
their properties and attract younger 
tenants.

Huh? But I thought that age is not 
a protected class when considering 
potential fair housing violations? Like 
many legal questions, the answer is 
“it depends.” Age is not a protected 
class under the federal Fair Housing 
Act, which protects individuals from 
discrimination on the basis of race, color, 
religion, national origin, sex, disability, 
or familial status (the presence or 
anticipated presence of children under 
age 18 in a household). Arizona’s state 

Fair Housing Act is nearly identical to the 
federal Fair Housing Act and contains 
the same protected classes. Thus, age 
is not a protected class under either the 
federal or Arizona Fair Housing Acts.

However, associations must always 
consider whether local municipalities 
have enacted more stringent fair housing 
requirements as part of their local 
ordinances. The plaintiff in the federal 
case addressed above alleged violations 
of the Montgomery County (Maryland) 
Code, as well as violations of certain 
Washington, D.C. laws. The plaintiff did 
not allege any violations of the federal 
Fair Housing Act or its Maryland state 
equivalent.

In this regard, the Cities of Phoenix, 
Sedona, Tempe, and Tucson (and possibly 
more) have enacted more stringent fair 
housing requirements as part of their 
local ordinances. All four cities expressly 
prohibit discrimination in housing on the 
basis of sexual orientation and gender 
identity (although the U.S. Supreme 
Court’s June 2020 decision in Bostock 
v. Clayton County employment law case 
is likely to be applied in the context of 
housing in the near future). These cities 
also prohibit discrimination on other 
bases: (a) Phoenix (gender expression); 
(b) Sedona (age, marital status, and 
veteran’s status); (c) Tempe (age and 
veteran’s status); and (d) Tucson (age, 
ancestry, and marital status).

Therefore, just like the federal case 
addressed herein, fair housing claims 
based on age discrimination are viable 
causes of action for conduct occurring 
within the Cities of Sedona, Tempe, and 
Tucson. Fair housing claims based on 
other types of discrimination (ancestry, 
gender expression, gender identity, 
marital status, sexual orientation, and 
veteran’s status) may be viable causes 
of action in other municipalities. In 
sum, while most claims of fair housing 
discrimination against associations will 
arise under the federal and Arizona Fair 
Housing Acts, it is always important to 
consider whether local municipalities 
have enacted more stringent fair 
housing requirements as part of their 
local ordinances.

  Greg Stein is a partner  
  who joined the firm in
  2014. Greg practices  
  in our Tempe office 
  and routinely helps
  community 
associations navigate their rights and 
obligations in relation to fair housing 
issues. You can reach Greg at (480) 427-
2843 or greg@carpenterhazlewood.
com.

Architectural Control: 
Tips & Suggestions
Cont.

This authority must be granted to 
community associations in their 
declarations of covenants, conditions, 
and restrictions (“CC&Rs”), which are 
recorded against all of the properties 
within a particular community, and 
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which all of the property owners in 
the community must comply with. 
See Restatement (Third) of Property 
(Servitudes) § 6.9 (2000).

When community associations have 
the authority to regulate the exterior 
appearance of individually owned 
property, this power is commonly 
exercised by the community association’s 
board of directors (the “board”), or by 
a committee appointed by the board 
for this purpose. Such a committee 
may be referred to as the “Architectural 
Committee,” the “Architectural Control 
Committee,” the “Design Review 
Committee,” or another variation of 
the foregoing. However designated, 
this architectural committee may have a 
number of different powers. For example, 
it may be authorized to adopt rules and 
regulations governing what property 
owners may or may not do to the 
exterior of their properties. These rules 
may establish a procedure that property 
owners must follow if they would like to 
make changes to the exterior appearance 
of their properties. These rules may also 
set forth certain changes that property 
owners may make to the exterior of 
their properties without first obtaining 
the architectural committee’s approval. 
With newer communities, these rules are 
often established by the developer, and 
the architectural committee may have 
the authority to modify or amend these 
rules as aesthetics and architectural 
characteristics change over the years.

When presented with a property 
owner’s request to modify the exterior 
appearance of his or her property, 
the board or architectural committee 
must act reasonably in the exercise 
of its design-control powers, and it 
must treat property owners fairly. See 
Tierra Ranchos Homeowners Ass’n v. 
Kitchukov, 216 Ariz. 195, 201 (App. 
2007). Thus, neither the board nor the 

architectural committee may arbitrarily 
or capriciously deny a property owner’s 
request. If a property owner believes 
the board or architectural committee 
did so, the property owner must prove 
that the community association (acting 
through the board or architectural 
committee) treated him or her unfairly or 
unreasonably, and that such treatment 
caused or threatens to cause injury. Id.

Analyzing whether a particular request 
was arbitrarily or capriciously denied 
can be an interesting exercise. The 
authority to approve or deny is vested 
in a board or architectural committee, 
the composition of which may change 
frequently throughout the years. As an 
example, if a three-member architectural 
committee approved a property owner’s 
request to paint the exterior of his or her 
property the color of Sedona’s red rocks 
(i.e., a natural earth tone) in 2003, the 
same architectural committee composed 
of three new members may decide to 
disapprove another property owner’s 
request to paint the exterior of his or her 
property the same color in 2020. The 
fact that a prior architectural committee 
approved this color for another property 
in the community does not automatically 
mean that a subsequent architectural 
committee’s denial of the same color is 
arbitrary or capricious. Seventeen years 
have elapsed in this scenario. In that 
period, the architectural committee may 
have decided to adopt a standard color 
palette for the community that does not 

include the color of Sedona’s red rocks 
as an option. Although approved, the 
finished appearance of the property 
painted the color of Sedona’s red rocks 
may not have turned out quite the 
way the prior architectural committee 
envisioned and does not match the 
overall aesthetics of the community. 
There may be a number of other fair and 
equitable reasons why an architectural 
committee denies a particular request. 
In short, the fact that a property has 
a particular improvement does not 
automatically mean that another 
property will be permitted the same 
improvement in the future.

The key is to refer back to the CC&Rs, as 
well as any rules adopted by the board or 
architectural committee, which set forth 
what improvements property owners 
may or may not make that change the 
exterior appearance of their properties. 
Ideally, community associations review 
and update these rules on a regular 
basis to account for changing aesthetics 
and architectural characteristics over 
the years. It is also important to ensure 
that a uniform policy is in place that 
dictates how the board or architectural 
committee will review and respond to all 
architectural change requests.
 
If your community association is unsure 
of its rights and obligations or how it 
may exercise architectural control, what 
it can and cannot regulate, or how it can 
regulate exterior improvements, reach 
out to your favorite CHDB attorney 
for help in navigating this facet of 
community association management.

  Allison Preston is a  
  partner who joined  
  the firm in 2017 
  and who has been 
  representing
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community associations throughout 
Arizona since 2012. Allison practices 
in our Tempe office and routinely helps 
community associations navigate their 
rights and obligations with regard to 
architectural control. You can reach 
Allison at (480) 427-2893 or allison.
preston@carpenterhazlewood.com.

Culverts: What are 
they and how can 
associations ensure 
proper maintenance?
Cont.

If an association responsible for culvert 
maintenance fails to ensure that they are 
properly maintained, such association 
may incur liability for flood or water 
damage resulting from the association’s 
failure to maintain.

Why do culverts need to be 
maintained?

Over time culverts tend to fill with natural 
debris. Depending on the area plant 
debris from nearby weeds or grass may 
cause blockages. Additionally, leaves, silt, 
and other sediment may accumulate and 

fill a culvert over time. Especially during 
storms, culverts may become filled with 
trash or felled trees. Serious drainage 
problems and resulting flood and water 
damage can occur if association fails to 
remove organic matter filling a culvert.

If a culvert is adjacent to a roadway or 
another property, routine inspections 
and culvert maintenance are important 
to avoiding flooding that could damage 
the roadway or an adjacent property. 
Moreover, regular culvert maintenance 
can extend the life of the culvert and 
help an association avoid costly repairs.

Who is responsible for maintenance?

In most instances the owner of the 
property where a culvert is located is 
responsible for maintaining the culvert. 
This means that an association will 
generally be responsible to maintain 
any culverts located on the association’s 
property (i.e., common areas and private 
roads), while individual owners will 
generally be responsible to maintain 
culverts located on their lots. However, 
some CC&Rs shift this maintenance 
responsibility to the association. The 
responsibility to maintain culverts may 
also be addressed in an association’s plat 
or in municipal and county ordinances. 
Accordingly, each association must 
determine culvert maintenance on a 
case-by-case basis through reference to 
the CC&Rs, the plat, and municipal or 
county ordinances.

As an example, the Drainage Policies and 
Standards for Maricopa County Section 
provides at Section 3.13.1 that:

A Homeowner’s Association may 
be formed to own and maintain 
common stormwater conveyance 
and storage areas. Such common 
stormwater conveyance and storage 

areas will be located within platted 
rights-of-way, drainage or open area 
tracts. 

Moreover, Section 3.13.6 of the 
Maricopa Drainage Policy details that 
the “County/ Community/District will 
not maintain privately-owned drainage 
facilities of any type.” In addition, some 
municipalities also specifically disclaim 
maintenance responsibilities. Section 
3.13.8 of the Maricopa Drainage Policy 
also states that:

Homeowner’s Associations that 
own and/or operate drainage 
facilities shall include statements in 
their CC&R’s and on the recorded 
Final Plat clearly identifying that 
the Homeowner’s Association is 
responsible for regular inspection, 
operation, maintenance and repair 
of the drainage facilities, including 
stormwater quality. 

Based on the foregoing, any association 
that has culverts located on its common 
areas or on owners’ individual lots should 
review their CC&Rs, plat, and relevant 
municipal and county ordinances to 
determine the association’s culvert 
maintenance responsibility. Please note 
that culvert maintenance standards differ 
between counties and municipalities, 
so an association’s maintenance 
responsibilities may vary depending on 
location. 

What is the standard for 
maintenance?

As a general example, Section 3.13.7 of 
the Maricopa Drainage Policy provides 
in relevant part that “[a]ll drainage 
facilities owned and/or operated by 
private entities, including Homeowner’s 
Associations, shall be properly 
maintained to promote performance of 
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the drainage facilities consistent with 
the original design intent, including 
stormwater quality.” Section 3.13.10 
of the Maricopa Drainage Policy also 
provides that “[d]rainage features and 
facilities that are the responsibility 
of entities other than the County/
Community/District (i.e. Homeowner’s 
Associations, developers, management 
companies, private owners, or other 
entities) may not be altered in form or 
function without a proper permit.”

On a periodic basis, an association or 
its culvert maintenance professional 
should inspect and perform necessary 
maintenance and repairs to all drainage 
culverts for which the association is 
responsible. All silt, organic debris, trash, 
vegetation, tree limbs, etc. should be 
removed from the culverts. Additionally, 
regular inspection before monsoon 
season and after each storm is advisable 
as part of routine culvert maintenance.

  Ember Van Vranken is 
  an associate attorney  
  who joined the firm  
  in 2019. Ember
  practices in our   
  Tempe office and is 
  happy to answer any 
culvert-related (or any other legal) 
questions you may have. You can reach 
Ember at (480) 427-2884 or emberv@
carpenterhazlewood.com.
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